
fear of misuse, 
happiness at 

progress, 
confusion at 
grass roots

of divided opinions and hope 
for better prosecution

b
efore we delve into the intricacies of  the draft 
amendment proposed to India’s Criminal Law, 
an anecdote on law and its enforcement. 
Express sought inputs on the draft from police 
officials across five states. Commonsensical, we 
thought. After all, when we report a crime, the 

first visit is to the police station. They should know, we 
thought. We did not anticipate any confusion at that stage.

As our correspondent in Andhra Pradesh found, we were 
wrong. Though crimes such as rape or sexual assault are 
dealt with by law and order branch of  the police department, 
most of  the police officers he spoke to were ignorant of  the 
amendments and directed him to the women’s police stations. 
But at one such police station, the correspondent was told 
(by the inspector, no less): “Women police stations deal with 
crimes of  domestic nature like dowry harassment. Crimes 
like rape and sexual assault are dealt with by the law and 
order police stations.”

Despite such practical difficulties, India has seen a whop-
ping 733 per cent leap in reported cases of  rape since 1971. 
Now, consider that only one in roughly 60-odd instances of  
rape is even reported. Don’t even bother trying to work out 
the math.

So when the Union ministry of  home affairs came out 
with a draft amendment to existing criminal law, broadening 
the purview of  the law from looking at rape, to sexual assault 
(which includes penetration by fingers or objects in the 
mouth, anus or vagina of  the victim), TNSE canvassed the 
police personnel who investigate crimes of  a sexual nature 
for their opinions and comments. At least two key perspec-
tives emerged.

While activists have agreed that the draft shows progress 
in the state’s attitudes towards violence 
against women, they also agree that the draft 
leaves a lot more to be desired (see boxes). For 
the police, however, the biggest fear, cutting 
across states, appears to be that the draft is 
too stringent.

t
he proposed amendment to the law on rape has 
been in the public domain for a few months, but 
it’s disconcerting to note that several lawyers 
TNIE spoke to had not heard of  it or hadn’t actu-
ally read through it the 10-page document.

In the Metropolitan Magistrate Court in 
Chennai, for instance, assistant public prosecutor 
Jayaratna Kumar’s eyes widen for a moment as he flips 
through a copy to the section that will make sexual as-
sault on minors gender neutral — thereby including boys 
within the definition. 

He should know what that means. Jayaratna was the 
prosecutor in the case of  Will Heum, a 
paedophile who was operating out of  
Mahabalipuram for years. “Heum got 
away with a first class offence (under the 
Unnatural Offences Act) but if  this law 
had been in place we could have convict-

ed him on five counts of  sexual assault. He would have 
been in prison for the rest of  his life.”

In short, the proposed bill will constitute a thorough 
overhaul of  the definition of  rape and sexual assault and 
it looks like it could throw up several more surprises. But 
there’s a sharp polarity of  opinion about its merits. 

For some like Jayaratna, it is a welcome proposal that 
will make things easier for lawyers, police and the justice 
system at large. 

“Earlier, rape was defined as just sexual intercourse 
or vaginal penetration. But supposing someone forced a 
woman into performing oral sex, or used objects to pen-
etrate her, crimes that could be even worse, technically 
they could not be classified as rape.” These crimes would 
come under section 354 — the use of  criminal force to 
outrage a woman’s modesty. 

“The punishment for that is light — just two years 
and it is a bailable offence.” 

KILLING RAPE
For decades now, activists cutting across interests have been demanding a change in the way Indian law looks at crimes of a sexual nature. 

Across the world, the word rape with all its associations have been given the boot. This year, the Union ministry of home affairs seems to 
have considered these appeals and changes, releasing a draft of the proposed Criminal Law Amendment 2010 which looks beyond rape and 
considers a broader definition of violence of a sexual nature against women. TNSE studies these proposed changes from the perspectives of 
women, children and sexual minorities. Also, given that the conviction rate for rape at 26.4 per cent is one of the lowest in the country for all 

violent crimes, we focus on the views of those who enforce our laws — the police and practitioners of the legal profession

Do not wash: Leave your hair, 
clothes and body as is. It may be icky, 
but it is important in order to gather 
as much DNA information as possible

File an FIR: The FIR is to be filed 
at a police station at the earliest. 

Ensure that the case is investigated 
by insisting on a registration number

Visit the hospital: Within 24 hours 
of the incident and get a medical 

report if needed. This will strengthen 
your case in court

Courts and lawyers: In cases of 
sexual assault, the public prosecutor 

pursues the case against the accused. 
Several organisations offer support 

to women through this period

If you are a victim of sexual assault

from rape to assault
The draft broadens the purview of the law to 
look at crimes of a sexual nature as sexual assault 
on the whole, as opposed to limiting itself to rape. 
This is in line with global initiatives to remove the 
word “rape” from the equation given its loaded na-
ture. But marital rape is not covered by the draft

minors and the law
The draft takes a gender neutral position on 
children. This means that it seeks to protect victims 
of abuse be they male or female. It looks beyond 
penetration and considers insertion of objects and 
fingers into a child’s mouth, anus or vagina as 
abuse. But it fixes the age of consent at 18. This 
could criminalise sexual exploration of teenagers

lgbt community
The draft continues with the perspective that 
crimes of a sexual nature are perpetrated by men 
against women. But the reality is that many gay 
men and transgender persons are subject to vio-
lence of a sexual nature on a regular basis

Including all 
acts of sexual 

violence against 
women

Protection 
of minors 
against 

sexual abuse
Where does 

the LGBT 
community 

stand

the law vs the draft
Under Section 375 of the IPC  a man is said to 
commit rape if he has sexual intercourse with a 
woman: When it is against a woman’s will; With-
out her consent; And with her consent when that 
consent is obtained by putting her or any person in 
whom she is interested in fear of death or hurt. 
Rape under the IPC currently takes into account 
only sexual intercourse through penetration. So 
forced oral or anal sex or insertion of fingers, fists, 
other body parts or objects into the vagina or anus 
are not rape as defined by the law. Moreover, the 
onus of proving consent lies with the victim. 

Source: www.prajynya.in

gender and biological sex are two different things

law & order

OPINION | Aniruddhan Vasudevan

t
here are sure to be other takes on 
the Criminal Law (Amendment) 
Draft Bill, 2010 from the queer per-
spective, considering that the 
LGBT spectrum is wide and cov-
ers several sexual orientations 

and gender identities. This is just one. 
Section 375 of  the IPC, which currently 

deals with sexual assault on women above 
the age of  consent, should be made gender 
neutral, at least with respect to the victim 
of  the assault. The argument often made 
to restrict Sec 375’s applicability to women 
is that sexual assault is a gendered crime. 
While the language of  law appears to be 
speaking of  gender, it is, in fact, speaking 
of  biological sex. 

In other words, while the law perceives 

“women” as possible victims of  sexual 
assault, it in fact means “females.” There-
fore, it has been impossible for it to under-
stand gender as a much broader axis of  
power, oppression and violence.

Thanks to this lack of  understanding 
of  gender as a matrix of  social codes and 
transgressions and not as some ‘natural’ 
outcome of  one’s biological sex, the lan-
guage of  law fails to perceive that persons 
other than women are also regular targets 
of  sexual assault. The possibility of  seri-
ous harm to bodily integrity is a matter 
that also concerns persons other than 
women; bodies that are other than bio-
logically female. For instance, when a 
kothi-identified person or an aravani is 
sexually assaulted by a man, it is indeed a 

gendered violence, for it is the person’s 
gender expression that becomes the site 
of  sexual violence. Why should such vio-
lence be considered under a very archaic 
and morally-loaded category, “Of  Unnatu-
ral Offences,” under Section 377?

Our understanding of  what it means to 
be gendered has expanded beyond the nar-
row perception of  sex=gender. You could 
be biologically male (sex), but if  you are 
perceived to step over the gender norms 
that are purported to pertain to that cat-
egory, you could be a potential target of  
sexual assault. We can continue to under-
stand sexual assault as a gendered crime, 
without discounting the sexual assaults 
perpetrated on women, by taking into 
account the reality that bodies of  those 

other than biological females constantly 
do become targets of  sexual violence. 

To deny the very possibility of  violence 
on the bodies that are gendered in so many 
ways, and not only those that are biologi-
cally female, would indeed be a gross dis-
service to feminism which, in the first 
place, expanded our understandings of  
what it means to be gendered. In other 
words, to apportion victimhood, when it 
comes to sexual assault, only to women is 
a regressive move that only reinforces the 
false notion that both ‘the sexual’ and its 
assault locate themselves in (certain parts 
of) the female body alone.

— The author runs the 
Chennai-based Shakti Center
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