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NEW LAW WILL GIVE VOICE 
TO THE VOICELESS

On June 6, 2005, 69-year-old Ali Mohammad raped his daughter-in-law Imrana, then 28, a mother of five children. However, the village 
Muslim panchayat in Charthawal, Muzaffarnagar, Uttar Pradesh chose to view the case as adultery (on the part of Imrana) as opposed to 

rape, and ruled that she was now to treat her husband as her son, declaring her marriage null and void. Imrana defied the ruling and 
continued living with her husband. Fatwas were issued against her on the basis that the Abu Hanifa school of Islamic Jurisprudence 

(Hanafi fiqh), rules that on having sex with a man she marries, a woman has the status of mother to all his children. Eventually the National 
Commission for Women directed the district authorities to take action. A case of rape and criminal intimidation were registered against 

Mohammad and in October 2006 he was sentenced to 10 years imprisonment

protection from strangers and 
from those within the family

a
ccording to a police officer from 
Kochi with 15 years of  experi-
ence who did not wish to be 
named, “In case of  sexual as-
sault, the onus is on the accused 
to prove that he hasn’t commit-

ted the crime. In many cases a woman, after consensual sex, 
changes her mind and alleges rape. The rape laws have always 
been harmful for the men,” he said.

In Andhra Pradesh, an officer with 10 years experience 
brought up the same issue but had a slightly different take. 
“Laws relating to certain crimes against women will become 
stricter with these proposed amendments. Though there is 
scope for some misuse by the complainants…” he said, “scien-
tific investigation can ensure proper justice.”

According to Sudhansu Sarangi, an officer of  the IG rank 
in Orissa there are not enough victim support measures out-
lined in the draft. He too felt, “The law-makers should look at 
the possibility of  false statements and provide for qualified 
forensic psychologists to adduce expert evidence to decide on 
reliability of  victim statement.”

Sarangi’s other objections to the draft, on the other hand, 
have more to do with whether they are practical. “As Marc 
Galantar has said in Law and Society in Modern India, law 
making in India has become a prerogative of  lawyers and 
courts. There is no underlying research involved. There is 
hardly any research to find out why cases are being delayed or 
what kind of  difficulties rape victims face.”

“The emphasis seems to be on getting the law right. So, 
basically they have done two things. Sexual assault should be 
defined as first degree and second degree rather than clubbing 
many forms of  sexual assaults into one category,” he said. 
“Emerging offences such as date rape should also find place 
because the question of  consent is crucial in such cases. At 
what stage consent is withheld is very necessary for the inves-
tigation and trial process,” he adds.

Archana Ramasundaram, ADGP, CB-CID Tamil Nadu also 
talks about the difficulty in processing the case. “Harsher 
punishments would imply that the cases would be strongly 
contested. Hence, more courts and prosecutors are required, 
otherwise trials will go on for years! Success, of  course, 
would ultimately lie in effective enforcement of  laws,”
she explains.

t
hough Tamil Nadu now has state laws like the 
Prohibition of  Harassment Act passed in 2002 
that at least make these offences non-bailable, 
Jayaratna says that such cases that appeared 
before the magistrate court only required the ac-
cused to plead guilty. “Sometimes the judge would 

even let them off  with a fine of  Rs 500.” He is only uncom-
fortable, however, with the law being applied within mar-
riages as he feels there might be scope for false claims.

Similarly, Shahier Singh, a senior criminal lawyer 
from Kozhikode points out that recent trends in society 
indicate that the offences of  sexual assault against wom-
en by police officers and other government officials mis-
using their position are increasing day by day. 

“Poor village women are being abused by officials. 
The proposed amendment, enhancing the punishment 
for such instances, is an excellent approach which would 
definitely bring awareness and fear to the police and 
other officials from keeping away from such acts.” 

It is not just strangers, the law can guard women even 
from men within the family says Thakur Surekhadeep 
Singh, a senior advocate from Hyderabad. ‘‘The amend-
ment will be extremely handy especially for working 
women who become victims of  sexual harassment. For 
the last few years, especially among NRI women, there 
have been many cases wherein husbands force them to 
have sex as shown in porn CDs.’’ 

Ramani Mathew, a legal development consultant in 
Chennai, points out another major change in the amend-
ment in that it increases the age of  consent for girls to 
18 from 16. “While the proposed amendment has some 
excellent ideas it’s vital that there shouldn’t be a gap 
between the law and its implementation,” she adds.

But things are not so simple. While there is support 
for the law in principle it’s in the matter of  procedure 
that others raise objections. M Krishnamoorthy, a crim-
inal lawyer from Chennai, argues that such changes 
could lead to the foisting of  many false claims. “Since it 
is the position of  the Supreme Court that the evidence 
of  the victim is sufficient to convict someone of  rape, 
these changes could lead to a lot more complaints of  
sexual assault being filed. And lawyers will not be able 
to cross-examine the victims.”

Nimai Badajena, a public prosecutor with the Khur-
da District and Sessions Court at Bhubaneswar, backs 
this view.  “The proposed amendments will no doubt help 
the genuine cases of  sexual assault but are likely to have 
more fallouts too.”

we need a 
seperate law 
for CSA

I
ndia has no law to criminalise child sexual abuse 
(CSA). The Prevention of  Offences against Chil-
dren Bill was drafted in 2005, but it has been in  
cold storage despite the setting up of  the Com-
mission on the Protection of  Child Rights in the 
same year. On a wave of  moral panic after the 

Ruchira molestation case resurfaced, the government 
drafted the Criminal Law (Amendment) Bill, 2010 (CLA) 
to review rape laws in the Indian Penal Code (IPC) — to 
redefine rape beyond non-consensual peno-vaginal 
penetration and have clear provisions on CSA.

The 1999 Supreme Court case of  Sakshi v Union of  
India was the first attempt to challenge inadequacies 
of  the provisions in the IPC to make CSA an offence. 
The petitioner urged the court to alter the definition 
of  sexual intercourse to include all kinds of  sexual 
penetration into any type of  orifice of  the body, not just 
peno-vaginal penetration. The 2004 judgment in this 
case admitted that there is wide prevalence of  CSA, but 
did not alter the definition of  ‘rape’. In response the 
Law Commission of  India published its 172nd report 
which recommended that the offence of  ‘rape’ be sub-
stituted by ‘sexual assault’, which would make it gender-
neutral and bring into its fold a range of  sexual of-
fences beyond forced peno-vaginal penetration.

Thus we have the CLA, coming over half  a decade 
after the judgment, although CSA has been given an 
infantile short shrift. In the CLA, ‘rape’ has been re-
defined as ‘sexual assault’ and includes penetration 
of  any orifice on a woman’s body by any part of  the 
man’s body or any other object. Consent remains the 
guiding factor to decide what qualifies as sexual as-
sault.  The age of  consent is fixed at 18 years. How-
ever, “when penetration is carried out for proper hy-
gienic or medical purposes” it is not sexual assault – 
thus it allows for gross misuse as defence for medical 
personnel who can be perpetrators of  CSA.

The CLA has a separate section (376C) on “sexual 
abuse of  minors”. Unlike the section on sexual assault 
this section is gender neutral and lists a range of  pen-
etrations into any of  the child’s bodily orifices by a 
man or a woman to constitute CSA. However, this sec-
tion deems consent completely irrelevant. The prob-
lem with such a provision is that it could actually lead 
to criminalising consensual sexual acts between young 
people: if  a 17-year-old girl has consensual sex with 
another boy of  the same age, the boy is considered to 
have committed CSA. There could also be a situation 
where both can be perpetrators and victims at the 
same time. Children’s experiences of  mutual sexual 
exploration or experimentation can potentially turn 
criminal under this provision. The IPC stipulates the 
age of  criminal responsibility at 7 years. It’s para-
doxical that by virtue of  this law minors are capable 
of  scheming and executing a crime at 7 years, but not 
capable of  consenting to sex with someone of  the same 
age till they are 18! The importance of  protecting chil-
dren from sexual abuse cannot be denied, however to 
criminalize expression of  sexuality is a warped ex-
pression of  conservative morality.

Unfortunately, CSA has also been understood only 
as penetrative sex in this section. The fact that CSA 
can take forms where contact or touch is not required 
(exposing or made to expose genitalia, showing por-
nography etc.) or where there is no penetration falls 
outside of  the ambit of  this section. Non-penetrative 
and non-touch CSA gets covered under Secs. 354 and 
509 of  the IPC (outraging the modesty of  a woman, 
which only includes the girl child), though these sec-
tions remain woefully steeped in the discourse of  fe-
male honour. Ideally, it should be included in a graded 
fashion under the sexual assault section in the CLA. 
The CLA also does not include incest and the proc-
esses of  grooming that precede sexual contact in any 
case of  CSA. The tokenistic insertion of  this provision 
in the CLA does great disservice to the demand of  
child rights groups and the Sakshi petition for a sepa-
rate and dedicated criminal law on CSA. Though the 
CLA gives considerable attention to punitive measures 
by increasing punishments and creating new crimes, 
a glaring omission is the absence of  any provision for 
children with disabilities whose 
vulnerability to sexual abuse 
may be higher. In a state of  leg-
islative overdrive, even if  the 
CLA amends the IPC it would 
mean little for victim-survi-
vors of  CSA and the amend-
ments cannot substitute the 
immediate need for a separate 
legislation on CSA.

— Oishik is an assistant 
professor of law in 
Jindal Global Law 

School in Sonipat 

counting the losses
Every thirty minutes a woman a woman in the 
country is raped. Molestation and other forms of 
sexual harassment occur even more frequently. Sta-
tistics show, there has been a 7.2 per cent increase 
in rape from 2006 to 2007 and a 5.8 per cent in-
crease in cases of molestation over the same period.

capital crimes
In the last few years crimes against women in-
cluding rape, has gone up in major cities across the 
country. Delhi alone, accounted for 29.5 per cent of 
the total number of rapes in 2007. Madhya Pradesh 
has reported the highest number of rape cases 
(3,010) accounting for 14.5 per cent of total such 
cases reported in the country.

by familiar faces
Rapists were known to the victims in as many 
as 19,188 (92.5%) cases according to NCRB statis-
tics for 2007. Neighbours figured as the most com-
mon of perpetrators: in 36 per cent of the cases a 
neighbour was involved. The line between consent 
and force is blurred in such cases
Source: gender violence in India 2009, a Prajnya report

alarming frequencies 

A low-caste potter woman from Bhateri in Ra-
jasthan, Bhanwari would take on the issues in the 
village with the support of the villagers. In 1992 
when she stood against an attempted child mar-
riage in the village members of the Gurjar families, 
opposed her efforts. She was raped by four Gurjars 
in September of that year and when she went to 
lodge an FIR the DSP doubted her story and sent 
her to the PHC where the male doctor refused to 
examine her. By the time a vaginal swab was taken 
more than 48 hours had passed since the rape. (In-
dian law requires this be done in less than 24 
hours). Trial began two years later in a lower court 
which after two years dismissed the case.

Under the Sexual Offences Act 
2003, rape in England and Wales was 
redefined from non-consensual vaginal 
or anal intercourse, and is now defined 
as non-consensual penile penetration 
of the vagina, anus or mouth. The max-
imum sentence of life imprisonment 
was maintained under the new Act. 
Under English law, it is possible for a 
woman to ‘rape’ a man, but the wom-
an would be prosecuted for the of-
fence of assault by penetration and 
not for the offence of rape. Both wom-
en and men can be prosecuted for sex-
ual assault under section 3 of the 
2003 act if they touch a person of ei-
ther sex sexually without consent. 

The Women’s Protection Bill 
passed in Pakistan in  2006 was an at-
tempt to amend to Hudood Ordinance 
laws in Pakistan. The amendments 
change the punishment for someone 
convicted of having consensual sex 
outside marriage to imprisonment of 
up to five years and a fine of Rs 
10,000. Rape would be punishable 
with 10 to 25 years of imprisonment 
but with death or life imprisonment if 
committed by two or more persons to-
gether, while adultery would remain 
under the Hudood ordinance and is 
punishable with stoning to death. The 
Bill also outlaws statutory rape, ie, sex 
with girls under the age of 16.

Under US federal law the punish-
ment for rape can range from a fine to 
the death penalty. The severity of the 
punishment is based on the use of vio-
lence, the age of the victim and 
whether drugs or intoxicants were 
used to override consent. If the perpe-
trator is a repeat offender the law pre-
scribes automatically doubling the 
maximum sentence.
A woman assisting a man to commit a 
rape can be prosecuted for the crime 
as an accessory.
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when the 
motives of 
the victim 
are called 

into question


